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MARITAL RAPE 
Authored By - Rashi Bisht & Bhavya Jain 

 

 

INTRODUCTION 

The holy institution of the legal marriage of two individuals scooped out for one major Indian 

movie arena exists as a false tale and happens contrary to female human comprehension of the 

truths of existence. Though marital rape is a widespread and unpleasant manner of obtaining 

pleasure from suffering in the Indian community, it is covered behind the quiet of the legal 

uniting of two individuals. In India, social practices and permissible rules work together to 

enforce the denial of belief in women's intercourse instrumentality and bodily wholeness, which 

are at the foundation of man's female human rights. Rape does exist. Whether it be stranger rape, 

an act of rape perpetrated by a friend, or marriage rape, the rule does not consider marital rape 

to be a criminal offense. Even if it acts, the subject of punishment is sidelined by a fog of 

acceptable doubt. The permissible framework must recognize rape within a union as a criminal 

act. Furthermore, feminine humans must break free from societal restraints and uphold 

lawfulness. They must refuse to obey the flag employed by the ruling class to represent the 

weaker interaction between animate creatures. This effort will attempt to put in jeopardy the 

discrimination, weakness, and misunderstanding of the criminal person who oversees the court 

of law in India about marriage rape. It continues to give evidence of support and arguments why 

prosecution for marriage rape is important. 

 

Within a union, it is not proper consent if a female human consents to make love under the 

danger of damage to a very young person or herself. These intercourse activities include sexual 

acts as well as overly orderly behaviour. Rape is an offense that occurs when the woman is not 

present and has not given her permission. or oral sex, obligatory concerning reproduction 

behaviour accompanying distinct persons, and other intercourse activities that occur 

intentionally as demeaning for the preyed upon. The offense of marital rape does not exist in 

sufficient quantity to justify the principle of behaviour. Forced making love is an offense only 

when the female human is living apart from her wedded guy as a result of a subsequent judicial 

break-up or ritual. We have happened to demand political action for legislation to manage an 

offense; nevertheless, before we can do so, we must first get (money) an enumeration of rape 
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inside the lawful joining of two individuals. 

 

Injuries to private tools, lacerations, discomfort, bruises, divided power, tiredness, and vomiting 

are all possible consequences of marital rape. Women who have been struck, damaged, and 

attacked by their spouses may suffer extra physical consequences such as shattered, alive 

skeletons, despairing eyes, bleeding noses, and knife wound wounds. Miscarriages, stillbirths, 

infertility, and the potential drawbacks of sexually transmitted illnesses containing HIV are all 

part of a gynaecological person's rape status. Tension, shock, acute terror, despair, post-

frightening stress, and suicidal ideation are some of the mental symptoms of marriage rape. 

Long-term belongings frequently include issues with eating, sleeping, sadness, and the process 

of showing a trustworthy relationship. Some survivors of marriage rape experience flashbacks 

and sexual dysfunction in old age as a result of the violence's location or timing. 

 

TYPES OF MARITAL RAPE 

Legal academics have identified the following three types of marital rape as being widely 

prevalent in society: 

 

1. Battering rape: 

In battering rape, women are subjected to both physical and sexual abuse in their 

relationships, which manifests itself in a variety of ways. Some women are abused during 

the rape, or the rape may occur after a physically violent event in which the husband seeks 

to make amends by forcing his wife to have sex against her will. The vast majority of victims 

of marital rape fall into this category. 

 

2. Force-only rape: 

Husbands employ only the amount of force required to coerce their wives in what is known 

as force-only rape; beating may not be a feature of these marriages. The assaults usually 

occur after the woman has declined to engage in sexual activity. 

 

3. Obsessive rape: 

Other women are victims of what is described as sadistic and obsessive rape, which 

comprises torture and/or deviant sexual activities and is frequently physically violent. 
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LEGAL POSITION IN OTHER COUNTRIES 

Married in the United States, researchers estimate that 10–14% of married women rape 

fashionable legal partners. Despite the prevalence of marriage rape, this question bears 

comparison, receiving little consideration from public scientists, experts, the criminal fairness 

structure, and larger organizations all at once. In 1993, concerns and happenings made 

prosecution fashionable in many of these thirty-three states. The life of a few spousal exemptions 

in the majority of states displays that rape, the fashionable legal joining of two people, is still 

considered an inferior offense against the law compared to other forms of rape. In England, 

earlier, as a common rule, a male human fire from a job did not exist and was not expected to be 

guilty as a principal of rape upon a welcome married woman, for the married woman is usually 

able to take back the consent to making love that is a part of the contract of a union. 

 

The rule that a married man cannot act inappropriately by raping his married woman if he makes 

her have sex against her will exists as an obsolete and offensive common-society made-up story 

that does not present the position of a married woman in the present institution. Corresponding 

corrections to the sanctioned principle of behaviour were fashioned through Section 147 of the 

Criminal Justice and Public Order Act of 1994. This fate happens in addition to declaring the 

truth of something by the European Court of Human Rights fashionable the conclusion of SW 

v. UK.  The European Court of Human Rights ruled that skilled is no prominent fashionable 

standard expected tense middle from two points sexual defilement fashionable legal joining of 

two people and except for legal joining of two people. In New Zealand, the marital rape freedom 

from responsibility happens to do away with or put an end to when Section 128 of the Crimes 

Act, 1961, is enacted. For example, the Government of Cyprus, in a fashionable allure offering 

to the Special Rapporteur, reports that its law in contact with the Prevention of Violence related 

to previous family or family traits and Protection of Victims, given in June 1993, to purify, that 

is, rape, without regard to whether it exists, committed inside or outside legal joining of two 

people. 

 

If we examine the laws in different countries, we see that most countries punish rape within and 

outside marriage. In Australia, for example, once a person reaches the age of 16, he or she can 

petition a court or magistrate for an order permitting him or her to marry. [1] By 1991, however, 

every state in Australia had repealed the marital rape provision. A person under the age of 20 

but over the age of 16 in New Zealand can only marry with parental authorization. Women's 
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sexual consent age is likewise 16 years. [2] The Crimes Act, 1961, of New Zealand makes no 

provision for marital rape.[3] In 1985, the marital rape exception was repealed.[4] In the United 

Kingdom, marriages between minors under the age of 16 are null and invalid.[5] In 1991, the 

marital rape exception was completely repealed. In Egypt, the age of majority is 21 years old for 

all legal reasons except marriage. The consenting age is 18 years. [6] Furthermore, the criminal 

code defines intercourse with a female under the age of 18 as rape. [7] Various states in the 

United States have different laws. The marital rape exemption has been repealed in all 50 states 

in the United States. In Indonesia, the age of majority and marriageable age for girls is 16 and 

19 for boys. [8] For a female, the age for legitimate permission to perform a sexual act is similarly 

established at 16 years. Any marriage formed before the legal age is null and invalid. [9] 

Domestic violence law in Indonesia additionally punishes a member of the family who forces 

sex on another member of the household with a maximum punishment of 15 years in prison.[10] 

 

POSITION IN INDIA 

 In India, concerning marriage, rape survives de facto but not de jure. While fashionable 

additional political territory, be either the legislature bear criminalized concerning marriage rape 

or the judges bear played a having movement function fashionable recognizing it as an offense, 

fashionable India still, the judges seem expected to operate antagonistic. In Bodhisattwa Gautam 

v. Subhra Chakraborty, the Supreme Court pronounced that rape is a crime against the 

fundamentally cherished victim's rights of man and a defilement of the victim's most cherished 

of fundamental rights, that is to say, the right to existence, which is held sacred in Article 21 of 

the Constitution. Yet it contradicts this very declaration by not admitting marriage rape. Though 

there is the extreme physical force of a few advances in Indian law concerning household 

violence, this bear is, for the most part, limited to physical, or sex crime. Women, the ones who 

experience and wish to challenge reproduction, are subject to extreme behaviour (1860) A 

responsibility may be traced back to the charge created by Sir Matthew Hale, C.J., fashionable 

17th-century England. 

 

This conclusively proved the idea that, once only married, a woman is not entitled to refuse male 

or female gender accompanying her married man. This admits the husband’s rights to sexually 

approach their married woman, a violation of the standard of man's rights, and provides husbands 

with a license to rape their married woman. Only two groups of married female human beings 

exist below the rape legislation: those of essential nature below the age of 15 and those who are 
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separated from their husbands. While the rape of a young female person under 12 years of age 

is illegal, adults concede the possibility of human exploitation by the government, ritual, or some 

custom. However, this is only a bit-by-bit law of the government, and much more needs to be 

agreed upon by Parliament concerning the issue of marriage rape. When the Law Commission, 

in the Allure 42nd Report, publicly supports or causes the addition of making love by a male 

human accompanying a minor wife as an offense, it happens to be visualized as a beam of hope. 

The Joint Committee that inspected the suggestion sent away the recommendation. The 

Committee contends that a married man should not be found at fault for raping a welcome wife 

if anything exists at her age. When a male human marries a female human, intercourse between 

animate beings also happens. Many female human arranging and the National Commission for 

Women bear the burden of demanding the erasure of the irregularity provision in document 

fashionable Section 375 of the Indian Penal Code that states that making love by a man 

accompanying his own married woman, the married woman not being a secondary fifteen-year-

old adult, happens not rape. As per the advice, the Law Commission's projected definition of a 

sex crime may be to choose or take something as one's own, or the existent description of rape 

in Section 375 of the IPC, as it happens, is of course inclusive and agreeable. However, like the 

Law Commission, the Task Force, in addition to at a halt short of approving the addition of 

concerning marriage rape fashionable, As of now, society in India is exclusively incompetent 

and fashionable, providing an upholding system for women to exercise bodily purity and 

intercourse independence. 

 

Criminal Law Aspect: 

The IPC defines rape under sec. 375. The definition of rape under the Penal Code does not take 

into account marital rape. It can be observed that the definition only covers two groups of married 

women- the ones who are below the age of 15 years and the ones who are separated from their 

husbands. Under Section 376-A added in 1983 in the IPC, 1860, rape of judicially separated wife 

was criminalized. It was an amendment based on the recommendations of the Joint Committee 

on the Indian Penal Code (Amendment) Bill, 1972 and the Law Commission of India. Thus, a 

husband can be indicted and imprisoned up to 2 years, if firstly, there is a sexual intercourse with 

his wife, secondly, without her consent and thirdly, she is living separately from him, whether 

under a decree or custom or any usage. Otherwise, a man is not liable for any sexual act that he 

forcefully performs on his wife (except sodomy), unless they are living separately under a decree 

of separation. 
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According to the Indian Penal Code, 1860, it is rape if there is a non-consensual intercourse with 

a wife who is aged between 12 and 15 years. However, the punishment may either be a fine or 

an imprisonment for a maximum term of 2 years or both, which is quite less in comparison to 

the punishment provided for rape outside the marriage. Otherwise, a man is not liable for any 

sexual act that he forcefully performs on his wife (except sodomy), unless they are living 

separately under a decree of separation despite the fact that the wife may be subjected to much 

sexual humiliation. 

 

Thus, rape in India is a grievous offence, but it is an offence that is recognized only outside the 

boundaries of marriage. In India, marital rape exists de facto but not de jure i.e., the definition 

of rape under section 375 of Indian Penal Code does not include marital rape as a criminal 

offence. Exception 2 of section 375 states that Sexual intercourse by a man with his own wife, 

the wife not being under fifteen years of age, is not rape. This is based on the notion that once 

married, a woman does not have the right to refuse sex with her husband. This gives husbands 

the right to have sexual access over their wives in direct contravention of the principles of human 

rights and provide husbands with a licence to rape their wives. 

 

REBUTTAL OF ARGUMENTS AGAINST CRIMINALIZATION 

OF MARITAL RAPE 

The following are some of the most prevalent reasons raised in opposition to the notion and 

proposal of criminalizing marital rape: There is no need for legislation to address marital rape 

because it is so rare. 

 

 Why Because it is nearly impossible to prove marital rape, criminalizing it would just 

add to the already overcrowded court system. 

 Dissatisfied, furious, and spiteful women may charge their innocent husbands with 

marital rape. 

 When a woman marries a man, there is implied permission to have sexual intercourse. 

 Marital rape laws would ruin many marriages by making it impossible to reconcile. 

 

A detailed examination of these linguistic battles reveals that they are unquestionably fantasy, 

pitiful excuses for a male-ruled upper class of people devoid of any legitimate essence or moral 
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strength. A counterargument to the above-mentioned support presentation is not difficult. 

According to research conducted by an NGO, one in every seven married female humans has 

been attacked by their husbands in the past. They regularly fail to disclose these rapes since the 

law does not support them. The prosecution of concerned marriage rape fashionable marriage 

has a restraining impact on possible assailant spouses. 

 

The fact that facts about marriage rape are difficult to prove is no reason not to declare it a crime. 

In response to the second issue, it is recognized that the potential is obvious: while prosecuting 

a claim of rape in the legal joining of two individuals is difficult, establishing a stated allegation 

and laying responsibility will be considerably more difficult. Because of the societal stigma 

associated with rape cases, it is uncommon for a girl to face such trouble. Furthermore, the 

criminal justice system includes protections such as the need for verification beyond a reasonable 

doubt. This is not a justification to completely deny victims' guardianship because someone may 

finalize for dress products a fabricated case presented to a recognized court. In terms of one of 

four equal parts efforts to persuade, it is true that a wife implicitly consents to making love with 

her husband following in position or time legal joining of two people, but the facial appearance 

of love through sexual closeness between people does not exist in the same forced male or female 

gender. On the other hand, it attacks the long-established institution of marriage, regardless of 

whether the legal union of two individuals is a rite or a contract. By no stretch of the imagination 

can it be said that one consent to damage or violence by a union, and neither act nor principle of 

behavior allows any individual to provide particular consent. Holding back a union by 

withholding a person who controls a court of law and disagrees on equal protection for marriage 

care, not totally, may be an inappropriate goal of regulation. The law does not guarantee 

compelled cohabitation and does not protect a raped married guy. Attempting to keep marriages 

together may be associated with the purposes of marital regulation, but it cannot substitute for 

the primary goal of law, which is typically criminal regulation. 

 

LACUNAE IN INDIAN LAW 

The entire court system regarding rape is riddled with inconsistencies. The fundamental legal 

problems that prohibit women from being empowered against marital rape are as follows: 

1. It is now the case that the irregularity found under Section 375 of the Indian Penal Code, 

1860, occurs in a manner that contradicts Article 21 of the Constitution. Marital rape 

unquestionably violates a female human's right to suffer nobility, and as a result, it is 
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argued that the division occurs within the scope of this item. 

2. When it comes to rape protection, Section 375 of the Indian Penal Code, 1860, 

discriminates against a wife. Article 14 of the Constitution safeguards a person against 

discrimination by the state. The exclusion given by Section 375, on the other hand, is not 

a legitimate categorization and contradicts the protection afforded by Article 14. 

3. Though the protection of women's dignity is a basic obligation under the Constitution, 

imposing a duty on every citizen to abandon practices insulting a woman's dignity, it 

appears that domestic violence and marital rape do not fall under the notion of dignity. 

4. Because consent to marriage includes consent to sexual contact, a husband cannot be 

jailed for raping his wife. This implies that having sex whenever, wherever, and in 

whatever manner is an implied term of the marriage contract. 

5. The Indian Penal Code, of 1860, defines rape as non-consensual intercourse with a wife 

between the ages of 12 and 15 years. The punishment is either a fine or imprisonment for 

a maximum of two years, or both, which is far less severe than the sentence for rape 

outside of marriage. 

6. Although supporters of women's rights gained a clause in 1983 making it illegal for a 

man to have sexual relations with his separated wife pending divorce, judges remain 

hesitant to condemn spouses despite the law. 

 

 Suggestions for reform in light of the above discussion, the following suggestions are 

made: 

 Marital rape should be made a crime under the Indian Penal Code by Parliament. 

 The sentence for marital rape should be the same as for rape under Section 376 of the 

Indian Penal Code. 

 punishment, the fact that the parties are married should not lighten the punishment, nor 

should the fact that the woman did not fight back and resisted aggressively or yelled and 

shouted be used as a defence to the accusation. 

 If the claim of marital rape is proven against her husband, the woman should be able to 

get a divorce judgment. 

 Though marital rape may come under cruelty or rape as a reason for divorce, it is best to 

have the legal situation clarified. 

 Divorce may be an option for the woman, but if she does not want to divorce and wants 

to stay in the marriage, the marriage should be allowed to continue. 
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 Matrimonial laws should be amended to reflect this. 

 

CONCLUSION 

It is recognized that altering the legislation on sexual offenses is a complex and sensitive 

procedure, particularly in a country like India, where there is a diversified and distinct system of 

personal and religious laws that may conflict with the new amendments to the statutory criminal 

law. This research paper aims to explore the complex and sensitive issue of marital rape by 

examining its forms which are seen in India .The legal position about marital rape in India as 

well as other countries such as U.S and the Rebuttal of arguments against criminalisation of 

marital rape, the criminal law aspect and the lacunae in Indian law .The urgent demand is that 

marital rape be made a crime under the Indian Penal Code. Furthermore, considerable 

adjustments to the statute governing sexual offenses are required. It is not recommended that the 

framework for sexual offenses be entirely restructured. The whole public must be informed about 

this crime, as the actual purpose of criminalizing marital rape can only be achieved if the entire 

public is educated about it.  
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